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M.\12Q04 l:2im LEGAL 



UNCUSSIFIED 



THZ WHJT£ HOUSti 



February 7, 2002 ^ ^ 

MEMOjyiNDUM FOJl THE VIOS PWSIDBNT 

THB SECRETARY OF STAIB 

TKE SBCREXWiy OF DEFEVSE 

THE ATTORNBlf GBNERU, 

CHIEF OF STAFF TO THB PRESIDENT 

DIWECTOR OF CENTRAL 2KTEU/IGOJCS 

ASSISTANT TO THE fkESlVEST FOR NATIOIOtf, 

CECOWTY AFFAIKS 
CKAIRMAM OF THE JOUTT OHEFS OF STAFF 

SUBJECT: Humane Treacmcnt of al Qaeda and Taliban X>ccain««« 

1. Our recent extensive dificuBsions regarding cha acacua 

of al Oacd^ and Taliban decaineea coxifirm thae chtt appll- 
cation of the Ceneva Convention Kelatlva to th« Treatment 
of friBon^Tm of War of Auguat J2, IS49 <Gen«va) to tha 
conflict vith al Oaeda and the Taliban involvaa con^Jax 
legal ^estiona. hy its terms, Geneva appliea to conXlleea 
involving 'Higli Contracting Partiea,* which can only ba 
fltatea. Moreover, ic asfivunca the exiatence of 'regular* 
armed forcea fighting on behalf of atataa. Howevar, tha ** 
war againac terroriem uehera in • new paradigm, one la 
which groups with broad^ international reach connlc horrific 
acta against innocent civiliana, scmetimea with ttm direct 
support of acaces. Our Kation recognizca that thla new ; 
paradigm -- ushered in not by ua, but by t«zxorlat» -- 
xeqviixtm new thinking in the law of war> but thinlcir^ that 
should neverthelesa be consistent with tha principles of 
Geneva . 

Pursuant to my authority aa Comm&nder in Chief and Chief 
Executive of the United Statca, and relying on the opinion 
of Che Department of Justice dated January 22, 2002^ and on 
the legal opinion rendered by the Attorney General in hia 
letter of February 1, 2002, Z hereby determine «e followat 

a. I accept the legal conclusion of the Department of 
Justice and determine that none of the provisions 
of Geneva apply to our conflict with al Qacda in 
Afghanistan or elsewhere throughout Che world because, 
aoong other reasons, »1 Qacda is not a High Contracting 
PATty to Geneva. 

b, I accept the legaj conclusion of the Attorney General 

and Che Depar.tment of Justice chat 1 have the authority 
under the Constitution to suspend Geneva as between 
Che United State* and Afghanistan, but 2 decline to 
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nxtTciat ciat authority at this time. Accordingly* J 
determine that the proviaions of Geneva will aoply to 
our present conflict with the Taliban. I resezve th« 
right to cxerci«« this authority in this or fucure 
conflicts. 

e. I also accept the legal conclusion of Che Oepartaieat of 
auatice artd determine chat convtvon \rcicl« i qt Oenava 
does not apply to either al Qaeda or Taliban detainees, 
because, among other xtftaona, the relevant conflicts 
are internacional in acop* and coonon Article 3 applies 
only to "armed conflict not of an international 
character. " 

d. Beecd on the facts supplied by the DeparcmenC of 

£>cfcnBe and the reconmendation of the Departmant of 
JuetSce, I detemiTM that the TaliJbaa detainece are 
unlawful combatants and, therefore, do not <3UAlify as 
prieonKT» of war under Article 4 of Geneva. X note 
that, becsuae Geneva doee not apply to our conflict 
vith al Qaeda, al Oaeda detainees also do noc qualify 
aa prisoners of war. 

of course/ our values as a Kation, values that v<a shsr« wit£ 
many nations in the world, call for us to treat detainees 
humanely, including those vbo are not legally entitled to 
such treatment. Our Nation has been and vill continua to 
be a strong supporter of Geneva and itii principlaiy.- As 
a matter of policy, the United States Arrnad Forces shall 
continue to treat detainees humanely and, to the extent 
appropriate and coneiatent with military neceesitiy, in 
a manner consistent with th« principles of Geneve. 

The united Stacea will hold states, organizatiox^, and 
individuals who gain control of United States personnel 
responsible for treating such personnel humanely and 
consistent with applicable law. 

1 hereJ»y reaffirm the order prtvjously issued by th* 
Secretary of Defense to the United States Armed rorce« 
requiring that the detainees be treated humanely and, 
to the extent appropriate and conaieteat with military 
necessity. In a manner consistent with the principles 
of Geneva. 

I hereby direct the Secretary of State to comminlcate ray 
determinations in an appropriate manner to our allies, ^nd 
other countries and international organlratione cooper sting 
in the war against terrorism of global reach. 
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